Catherine Hill Progress Association


Catherine Hill Bay Progress Association

And Dune Care Inc

Catherine Hill Bay Progress Association

PO Box 72
Swansea .NSW 2281                                                                                     
Website: www.catherinehillbay.org.au
20 August 2010
Director, Strategic Assessment

Department of Planning

GPO Box 39

SYDNEY NSW 2001

Re: PROPOSAL TO LIST CERTAIN LAND AT GWANDALAN AND CATHERINE HILL BAY AS A STATE SIGNIFICANT SITE

This is an objection by the Catherine Hill Bay Progress Association and Dune Care Inc (Progress Association) on behalf of the Catherine Hill Bay (CHB) community.

The proposed State Environmental Protection Policy (SEPP) we maintain has been formulated largely in response to Rose group development plans for Catherine Hill Bay and Gwandalan.

The Progress Association is not opposed to development per se but is firmly of the view that 600 dwellings, confirmed by Bob Rose at the Community Reference Group, 11 August 2010, as the target of Rose group in Catherine Hill Bay is a gross overdevelopment and will significantly, change the character of the town and its setting.

The Progress Association has significant concerns with the proposed SEPP.  We are of the opinion that the SEPP is lacking detailed controls particularly in relation to design controls of future development.  We feel that a number of the controls in both the Department of Planning’s (“DoP”) Standard Instrument – Principal Local Environmental Plan (“Standard Instrument – LEP”) and DoP’s SEPP (Major Development) 2005 State Significant Sites (“SSS”) listed in Schedule 3 would be pertinent to this SEPP.
Specific concerns with the proposed SEPP and applicable controls are now detailed below.
SPECIFIC OBJECTIONS 
1.
The proposed SEPP replaces an existing SEPP which stands in place of Council’s LEP and DCP.  The existing SEPP was the result of inappropriate ´land swap´ negotiations (declared such by the L&E Court) that were not based on rigorous land-use capacity studies.  Even the IHAP’s Terms of Reference excluded any consideration of extent of developable area and quantum of housing.  

The development footprint that was contained within the R2 zone is approx 60ha.  This area was (and remains) too large as it overly intrudes both on the heritage village, onto the headland and onto Moonee Beach.  This is still the case.  The proposed SEPP has taken this area as a ´fait accompli´.  
The Progress Association agrees that there is uncertainty about the validity of the present zoning of the site. This zoning was put in place to allow the development by Rose group to proceed. When the decision of the Land and Environment Court of 31 August 2009 made void the approval given by the then Minister for Planning, Frank Sartor, this zoning was not retracted by the Minister for Planning, Kristina Keneally, and so it remains tainted.

The Progress Association believes that we should go back to the beginning of the process if any residential development is to be considered. The zoning that is now in place should revert back to the zoning of primary conservation and coastal acquisition.

The Progress Association maintains that this R2 area is too large and is inappropriate as it is not in character with either the existing village or the landscape of such an important part of the NSW coastline.
2.

The proposed SEPP does not require a Part 3a process (with Concept Plan and/or Project Plans) for development to proceed.  It basically repeals and replaces the current zoning and ‘sets the controls’ for future applications that could be lodged in a range of formats. 

The previous SEPP was tied to a Concept Plan and Project Plans which provided essential details on future development capacity and character.  The proposed SEPP is devoid of this information and provides no certainty or framework for the future.

The future process is yet to be determined and to a large degree will depend on the land owner at that time (who may or may not be Rose Group).  

One may expect that the process following gazettal of the SEPP would involve the lodgement of a comprehensive Concept Plan followed by staged Project Plans (which were consistent with the Concept Plan approval).  However, this is not assured.  It is possible that a Project Plan for only part of the development be lodged, or even a subdivision plan on its own. 
All of the above processes would legally require public exhibition periods and enable comment.  Nevertheless, the controls within the SEPP will determine the quality and character of layout and built outcomes.  Many of these controls are ‘performance based’, meaning that they only set the objectives, while few are ‘quantitative’
Under the assumed process of Concept Plan lodgement followed by the staged lodgement of Project Plans, the community and others would arguably be able to view and comment on the proposed ‘vision’ for the site.  This would provide some degree of transparency and clarity.  However, without this, and in the absence of specific controls regarding dwellings numbers, site coverage, open space etc within the SEPP itself, there are inadequate controls to ensure that future development is appropriate.
We are of the view that a Development Control Plan (“DCP”) should be made for the area that would include greater detail in regards to design.   There are various quantitative controls in both the Department’s Standard Instrument LEP and SEPP (Major Development) 2005 Schedule 3, controls which we feel could be worded similarly in the South Wallarah SEPP.  
In relation to the inclusion of a DCP Clause we are of the view that wording similar to that of Schedule 3, SSS Part 15 Wyong Employment Zone (‘WEZ’) Clause 22 Development control plan for WEZ would be appropriate.  We acknowledge that whilst the two sites differ the areas covered in the WEZ DCP would be appropriate for the South Wallarah SEPP.

“22 Part 15 Wyong Employment Zone Development control plan for (insert Catherine Hill Bay)
(1)  Despite any other provision of this Part, the consent authority must not grant consent to development on land within the (insert Catherine Hill Bay area) unless a development control plan that provides for the matters specified in subclause (2) has been prepared for the (insert Catherine Hill Bay area).

(2)  The development control plan must provide for all of the following: 

(a)  a staging plan for the development,

(b)  detailed urban design proposals for subdivision, building and landscaping, including subdivision layout, site coverage, floor space ratio, setbacks and signage,

(c)  proposals for storm water and water quality management controls to achieve environmentally sustainable water quality and quantity, including water sensitive urban design, water re-use and storm water drainage,

(d)  recommendations for the built form, including energy efficient design and the building materials and finishes to be used,

(e)  measures to accommodate and ameliorate geotechnical hazards and land contamination,

(f)  an overall flora and fauna strategy for the protection and enhancement of the natural landscape and its scenic qualities,

(g)  proposals for public and private transport facilities, including traffic management, car parking and access,

(h)  proposals to conserve items and places of Aboriginal heritage significance.”
The proposed SEPP does not limit the density of the land uses other than by definition of R2, E1 and E2.  The R2 definition (cl.9) includes a broad range of uses as defined by the ‘Standard Instrument’ such as semi-detached dwellings, shop top housing etc.  This may well be appropriate within limits however the SEPP does not provide any limits.  It does not provide maxima in relation to density, or residential floor space, site coverage, or any requirements for landscaped area.  Nor does it state any minimum lot sizes.  The previous SEPP was tied to a Concept Plan.  Most Council LEPs provide stringent control of all of these aspects, which over time have been proven essential.

If the few quantitative controls embodied in the SEPP were to be relied upon in a case of ‘loose’ interpretation of the more generic objectives, then an inappropriate development could certainly prevail.  The mathematics is straightforward.  

A 60ha site developed at an efficiency of 65% (with 25% being consumed by roads and 10% being local open space) would result in a 39ha net developable area.  If this were developed with residential lots at average size of 450sqm, over 850 houses would result.  It is essential that the proposed SEPP specifies upper limits for density and floor space, and minimum requirements for open space provision.
The height of buildings permitted in most of the R2 area is 9m above natural ground.   The photo of the red pole (below) demonstrates the inappropriateness of a 9m high building in the context of Catherine Hill Bay.    

The height limits of the proposed SEPP are also derived from previous work. Despite the building heights proposed in previous applications having been contested, the Department has again found from view analyses and other studies that the impacts are ‘acceptable’.  It is important to note that while the previous applications defined a 9m height limit for buildings near the ridge, they also limited height to ‘two storeys’.  However, the proposed SEPP does not limit the number of ‘storeys’.  Throughout the R2 zone, within the 9m height limit it is possible to design a three storey house that meets the SEPP requirements and therefore complies.  Three storeys is an inappropriate height for new dwellings as it is incompatible with the existing built character and will be clearly visible from most viewing points.  The SEPP needs to limit height by number of storeys, particularly in areas near the topographic ridge.
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Quantitative controls relating specifically to height, floor space ratio and gross floor area restrictions could read similar to those in part 4 Principal development standards in the DoP’s Standard Instrument LEP.  As previously mentioned these controls are included in various Schedule 3 SSS for example Part 5 The Redfern Waterloo Authority Site, Clause 21.  
Height, floor space ratio and gross floor area restrictions
(1)  The height of a building on any land that is the subject of the Height of Buildings Map is not to exceed the maximum height shown for the land on that map.

Direction. Different heights may be shown on the map for different zones or for different land in the same zone. This Plan may also provide for specified height restrictions to be varied or modified in certain circumstances, for example, to prevent overshadowing of public open space, for air safety reasons or for the purposes of promoting design excellence.

(2)
The floor space ratio of a building on any land that is the subject of the Floor Space Ratio Map is not to exceed the floor space ratio shown for the land on that map.

Direction. Different floor space ratios may be shown on the FSR map for different zones, for different land in the same zone or for different land uses within a building. This Plan may provide that, despite subclause (2), the maximum floor space ratio for a building is to be determined partly by the FSR map and partly by other means, or wholly by other means.

(2A)  The gross floor area of a building on any land that is the subject of the Gross Floor Area Map, being land known as the Australian Technology Park, is not to exceed the gross floor area shown for the land on that map. 

Note. The total maximum floor space ratio for the land to which this subclause applies is equivalent to 2:1.

(3)  This clause applies only in relation to development where the Minister has not, in an approval for a concept plan for the development (whether given before or after the commencement of this clause), provided for the construction of a building that exceeds the height, floor space ratio or gross floor area restrictions, or any combination of restrictions, set out in subclauses (1), (2) and (2A).

In addition to the above controls, we feel a Clause pertaining to Minimum subdivision lot size as per Cluse 4.1 of the Standard Instrument LEP should be included in the SEPP.  Furthermore, the Newcastle City Centre LEP 2008 which is based on the DoP’s Standard Instrument – Principal LEP contains important controls relating to Design excellence which could be included into the SEPP.  
As per Standard instrument LEP

“4.1   Minimum subdivision lot size 

(1)  The objectives of this clause are as follows: 

(a)  [set out objectives of the clause]

(2)  This clause applies to a subdivision of any land shown on the Lot Size Map that requires development consent and that is carried out after the commencement of this Plan.

(3)  The size of any lot resulting from a subdivision of land to which this clause applies is not to be less than the minimum size shown on the Lot Size Map in relation to that land. 

Direction. An exception to the minimum size shown on the Lot Size Map may be provided in certain circumstances, for example, in the case of land that is to be used for attached dwellings.

(4)  This clause does not apply in relation to the subdivision of individual lots in a strata plan or community title scheme.”
As per Newcastle City Centre Local Environmental Plan 2008

“36   Design excellence
(1)  This clause applies to development involving: 

(a)  the construction of a new building, or

(b)  additions or external alterations to an existing building that, in the opinion of the consent authority, are significant.

(2)  Development consent must not be granted for development to which this clause applies unless, in the opinion of the consent authority, the proposed development exhibits design excellence.

(3)  In considering whether development to which this clause applies exhibits design excellence, the consent authority must have regard to the following matters: 

(a)  whether a high standard of architectural design, materials and detailing appropriate to the building type and location will be achieved,

(b)  whether the form and external appearance of the proposed development will improve the quality and amenity of the public domain,

(c)  whether the proposed development detrimentally impacts on view corridors identified in Newcastle Development Control Plan 2005,

(d)  how the proposed development addresses the following matters: 

(i)  heritage issues (including archaeology) and streetscape constraints,

(ii)  the location of any tower proposed, having regard to the need to achieve an acceptable relationship with other towers (existing or proposed) on the same site or on neighbouring sites in terms of separation, setbacks, amenity and urban form,

(iii)  bulk, massing and modulation of buildings,

(iv)  street frontage heights,

(v)  environmental impacts, such as sustainable design, overshadowing, wind and reflectivity,

(vi)  the achievement of the principles of ecologically sustainable development,

(vii)  pedestrian, cycle, vehicular, service and public transport access, circulation and requirements,

(viii)  impact on, and any proposed improvements to, the public domain.

(4)  Development consent must not be granted to the following development to which this Plan applies unless an architectural design competition has been held in relation to the proposed development: 

(a)  development for which an architectural design competition is required as part of a concept plan approved by the Minister under Division 3 of Part 3A of the Act,

(b)  development in respect of a building that is, or will be, greater than 48 metres in height,

(c)  development having a capital value of more than $1,000,000 on a key site, being a site shown edged heavy black and distinctively coloured on the Key Sites Map,

(d)  development for which the applicant has chosen to have such a competition.

(5)  Subclause (4) does not apply if the Director-General certifies in writing that the development is one for which an architectural design competition is not required.

(6)  The consent authority may grant development consent to the construction of a new building, or external alterations to an existing building, that has a floor space ratio of up to 10 percent greater than that allowed by clause 23 or a height of up to 10 percent greater than that allowed by clause 21, but only if: 

(a)  the design of the building or alteration is the result of an architectural design competition, and

(b)  the concurrence of the Director-General has been obtained to the development application.

(7)  In determining whether to provide his or her concurrence to the development application, the Director-General is to take into account the result of the architectural design competition (if any).

(8)  Nothing in subclause (6) restricts the operation of clause 28 to clause 21 or 23.

(9)  In this clause: 

architectural design competition means a competitive process conducted in accordance with procedures approved by the Director-General from time to time.”
Ecologically sustainable development has not been addressed at all in the SEPP.  We are of the view that in order to achieve appropriate development in the area then the ecology cannot be ignored.  Wording similar to Schedule 3 Part 6 Kings forest as well as Clause 33 of the Newcastle City Centre LEP 2008 would be suitable.
As per Part 6 Kings Forest Site:

“7   Ecological buffers
(1)  Consent must not be granted to development on land within an ecological buffer unless the consent authority is satisfied, after considering a detailed environmental assessment, that: 

(a)  the development complies with the objectives for ecological buffers and other provisions of this clause, and

(b)  there is no practicable alternative to siting the development within the buffer.

(2)  The objectives for ecological buffers are: 

(a)  to protect wetlands or areas of particular habitat significance, and

(b)  to restrict development so that, as far as practicable, it does not occur within ecological buffers, and

(c)  to help ensure that development is designed, sited and managed so as to minimise its impact on the ecological and hydrological functions of ecological buffers, and

(d)  to encourage the restoration and maintenance of native vegetation and the ecological processes of land within and adjacent to wetlands or areas of particular habitat significance.

(3)  Development on land within an ecological buffer is to: 

(a)  incorporate effective measures to manage wetlands or areas of particular habitat significance, and

(b)  be designed and sited to maintain connectivity of vegetation and minimise vegetation clearing, soil disturbance and alterations to the rate, volume or quality of surface and ground-water flows, and

(c)  retain and maintain all existing native vegetation outside the area immediately required for the development, and

(d)  incorporate measures to regenerate native vegetation for all disturbed areas within the buffer, and

(e)  incorporate appropriate stormwater and erosion control measures to protect the buffer from surface water run-off or other disturbance.

(4)  When considering whether or not there is a practicable alternative to siting development inside an ecological buffer, the consent authority must consider: 

(a)  the design, type and site cover of the proposed development, and

(b)  the physical characteristics of the land on which the development is proposed to be carried out, and

(c)  the suitability of the land for the proposed development.

(5)  Before deciding whether or not to grant consent to development on land within an ecological buffer, the consent authority must consult the Department.”
As per Clause 33 Newcastle City Centre LEP 2008

“33   Ecologically sustainable development
Before granting consent for development for the purposes of a building, the consent authority must have regard to the principles of ecologically sustainable development as they relate to the proposed development based on a “whole of building” approach by considering: 

(a)  greenhouse gas reduction, and

(b)  embodied energy in materials and building processes, and

(c)  building design and orientation, and

(d)  passive solar design and day lighting, and

(e)  natural ventilation, and

(f)  energy efficiency and energy conservation, and

(g)  water conservation and reuse, and

(h)  waste minimisation and recycling, and

(i)  reduction of car dependence, and

(j)  potential for adaptive reuse.”
3.

The NSW Government has recently adopted a ‘Complying Codes’ SEPP.  This means that should a developer prepare an application for a house that complies with State-wide generic controls the developer does not need to apply to State Government or Council for consent.   The applications are dealt with as ‘Complying development’.  
Currently the Complying Codes SEPP does not apply to houses within either conservation or bushfire prone lands.  While the Rose group residential site would be outside a conservation area, it is within a bushfire prone area and therefore the Complying Codes would not be applicable.  However, the SEPP is currently under review with the intention of widening its application to include these areas. The extension of the Complying Codes SEPP to cover bush fire prone areas is expected to come into force some time later this year which would then permit new development in Catherine Hill Bay to be assessed under its provisions. The Progress Association maintains that the proposed SEPP should exclude the application of the Complying Codes SEPP as it fails to take into account the special environmental and heritage character of the area.
However, if the Complying Codes SEPP is to apply we feel there should be separate Exempt and Complying Controls for South Wallarah as there is in Schedule 3 SSS Part 29 Vincentia Coastal Village site which reads as follows:
Part 29 Vincentia Coastal Village site
“15   Exempt development
(1)  The objective of this clause is to identify development of minimal environmental impact as exempt development.

(2)  Development specified in Exempt and Complying Development Controls—(insert Catherine Hill Bay) that meets the standards for the development contained in that document and that complies with the requirements of this Part is exempt development.

(3)  To be exempt development, the development: 

(a)  must meet the relevant deemed-to-satisfy provisions of the Building Code of Australia, and

(b)  must not, if it relates to an existing building, cause the building to contravene the Building Code of Australia, and

(c)  must not be designated development, and

(d)  must not be carried out on land that comprises, or on which there is, an item that is listed on the State Heritage Register under the Heritage Act 1977 or that is subject to an interim heritage order under the Heritage Act 1977, and

(e)  must not be carried out in an environmentally sensitive area for exempt or complying development (as defined in clause 17).

(4)  Development that relates to an existing building that is classified under the Building Code of Australia as class 1b or class 2–9 is exempt development only if: 

(a)  the building has a current fire safety certificate or fire safety statement, or

(b)  no fire safety measures are currently implemented, required or proposed for the building.

16   Complying development
(1)  The objective of this clause is to identify development as complying development.

(2)  Development specified in Exempt and Complying Development Controls—(insert Catherine Hill Bay) that meets the standards for the development contained in that document and that is carried out in compliance with: 

(a)  the development standards specified in relation to that development, and

(b)  the requirements of this Part,

      is complying development.

(3)  To be complying development, the development must: 

(a)  be permissible, with consent, in the zone in which it is carried out, and

(b)  meet the relevant deemed-to-satisfy provisions of the Building Code of Australia, and

(c)  have an approval, if required by the Local Government Act 1993, from the Council for an on-site effluent disposal system if the development is undertaken on unsewered land.

(4)  A complying development certificate for development specified as complying development is subject to the conditions (if any) set out in respect of that development in Exempt and Complying Development Controls—(insert Catherine Hill Bay).

17   Environmentally sensitive areas excluded
(1)  Exempt or complying development must not be carried out on any environmentally sensitive area for exempt or complying development.

(2)  For the purposes of this clause: 

environmentally sensitive area for exempt or complying development means any of the following: 

(a)  the coastal waters of the State,

(b)  a coastal lake,

(c)  land to which State Environmental Planning Policy No 14—Coastal Wetlands or State Environmental Planning Policy No 26—Littoral Rainforests applies,

(d)  land reserved as an aquatic reserve under the Fisheries Management Act 1994 or as a marine park under the Marine Parks Act 1997,

(e)  land within a wetland of international significance declared under the Ramsar Convention on Wetlands or within a World heritage area declared under the World Heritage Convention,

(f)  land within 100 metres of land to which paragraph (c), (d) or (e) applies,

(g)  land identified in this or any other environmental planning instrument as being of high Aboriginal cultural significance or high biodiversity significance,

(h)  land reserved as a state conservation area under the National Parks and Wildlife Act 1974,

(i)  land reserved or dedicated under the Crown Lands Act 1989 for the preservation of flora, fauna, geological formations or for other environmental protection purposes,

(j)  land identified as being critical habitat under the Threatened Species Conservation Act 1995 or Part 7A of the Fisheries Management Act 1994.”
4.

In the proposed SEPP Cl. 20 facilitates ‘Architectural Roof Features’. The Progress Association maintains that this could be used as a method of exceeding the actual height limit and questions whether ‘decorative elements’ on the roof are part of the character of Catherine Hill Bay.
We are opposed to Clause 20 ‘Architectural Roof Features’ however if this Clause is to remain we request that included in the clause is a sub clause which states that an architectural roof feature cannot include any habitable space.
5.
The informal, treed character of the entry road to the Village has often been considered an important component of the character of the place.  Retention of a wide, treed buffer was previously a requirement however there is no provision in the proposed SEPP to protect this character.  Indeed, nothing within the proposed SEPP addresses the design, location or carrying capacity of the roads.  Clause 9(2) even permits roads to be constructed without consent.   The zoning provisions need to ensure that road design and construction is subject to review and approval processes and adequate landscaped buffer zones are provided.
 The SEPP is also silent on the amelioration of traffic impacts.  Given the impact of increased traffic on the safety, character and amenity of the existing villages, parameters to guide the design and assess future impacts of development need to be articulated within the SEPP. 
6.

The Progress Association is concerned with the exclusion of SEPP 71. The Association understands that the NSW Department of Planning is aiming to reduce the number of State Policies generally and that the objectives of the Coastal SEPP have been incorporated into this new SEPP. However while the principles have been transferred, much of the elaboration and explanatory information has been dropped.  The Association is concerned that the requirements have been diminished in the process and seek confirmation that all of the provisions will still be applicable.
7.

Clause 11(3) of the proposed SEPP says that community facilities can be built within the Environmental Conservation zone on the headland, with consent. 

The ‘Standard Instrument’ defines community facilities as “a building or place owned or controlled by a public authority … and used for the welfare of the community” The definition of a “public authority” in the ’Standard Instrument” is “as defined in the Act”.     
This could allow a Surf Club under an arrangement with a developer to be built on Crown land or a community hall, managed by a body corporate, to be built on leased Crown land. The Progress Association has two concerns with this provision. First, the on-going management of the community facilities may be subject to inappropriate influence by the developer in a way that undermines the intention of the prescribed use.  (Refer attached newspaper article that describes Rose group management of community facilities at Breakfast Point.)  Second, it is important to the Association that the design of any facilities be sympathetic to the environment and heritage character.  The SEPP should provide greater detail in relation to how ´community facilities´ is be interpreted. 
The surf club is seeking to build a larger new club. They wish to include retail in this to help support the costs of running the club. This would presumably be built on land leased from the crown; it is imperative that the entire conservation area be given the added protection of being in the heritage zone so that an inappropriate development does not result. The CHB SLSC representatives are in talks with the developer Rose group about Rose group building their new surf clubhouse. 
 8. 
The proposed SEPP also maps a conservation zone and lists items of heritage significance that are additional to the State Heritage Listing curtilage. The Progress Association strongly believes that all of these areas should be covered by the proposed State Heritage Listing curtilage. 
The Association believes that the State Heritage Listing provides greater certainty for the future of the village and its setting.  Amongst other things, it requires compliance with Council’s Heritage DCP in particular Section 2.4.2 Catherine Hill Bay Heritage Conservation Area and limits the application of the ‘Complying Codes’.  The Mine Manager’s House, the Jetty Master’s House, the Jetty, the Colliery railway and the headland should all be covered by the State Heritage zone.  All of these iconic heritage items are an integral part of the heritage of Catherine Hill Bay and need the extra protection that State Heritage listing will deliver.
We are of the opinion that greater detail needs to be included in the SEPP in regards to Heritage Conservation.  The wording could read along similar lines to that of the DoP’s Standard Instrument LEP which has also been incorporated into various SEPP (Major Development) 2005, Schedule 3 State Significant Sites, including but not limited to Part 20 Three Port Site, Part 23 Sydney Olympic Park Site and Part 25 Wahronga Estate Site.  The Standard Instrument LEP’s Heritage Clause’s have also been incorporated into the Newcastle City Council LEP 2008.  In addition to this we are of the opinion the guidelines contained in Section 2.4 Heritage of the DCP in particular Section 2.4.2 Catherine Hill Bay Heritage Conservation Area of LMCC DCP No. 1 as well as those guidelines included in the Lake Macquarie Heritage Guidelines 2004, in particular Section 4 Catherine Hill Bay Heritage Conservation Area should be incorporated into the SEPP.  These guidelines are now attached.
Standard Instrument LEP:
“5.10   Heritage conservation 
Note. Heritage items, heritage conservation areas and archaeological sites (if any) are shown on the Heritage Map. The location and nature of any such item, area or site is also described in Schedule 5.

(1) Objectives
The objectives of this clause are: 

(a)  to conserve the environmental heritage of [Name of local government area or other relevant name], and

(b)  to conserve the heritage significance of heritage items and heritage conservation areas including associated fabric, settings and views, and

(c)  to conserve archaeological sites, and

(d)  to conserve places of Aboriginal heritage significance.

(2) Requirement for consent
Development consent is required for any of the following: 

(a)  demolishing or moving a heritage item or a building, work, relic or tree within a heritage conservation area,

(b)  altering a heritage item or a building, work, relic, tree or place within a heritage conservation area, including (in the case of a building) making changes to the detail, fabric, finish or appearance of its exterior,

(c)  altering a heritage item that is a building by making structural changes to its interior,

(d)  disturbing or excavating an archaeological site while knowing, or having reasonable cause to suspect, that the disturbance or excavation will or is likely to result in a relic being discovered, exposed, moved, damaged or destroyed,

(e)  disturbing or excavating a heritage conservation area that is a place of Aboriginal heritage significance,

(f)  erecting a building on land on which a heritage item is located or that is within a heritage conservation area,

(g)  subdividing land on which a heritage item is located or that is within a heritage conservation area.

(3) When consent not required
However, consent under this clause is not required if: 

(a)  the applicant has notified the consent authority of the proposed development and the consent authority has advised the applicant in writing before any work is carried out that it is satisfied that the proposed development: 

(i)  is of a minor nature, or is for the maintenance of the heritage item, archaeological site, or a building, work, relic, tree or place within a heritage conservation area, and

(ii)  would not adversely affect the significance of the heritage item, archaeological site or heritage conservation area, or

(b)  the development is in a cemetery or burial ground and the proposed development: 

(i)  is the creation of a new grave or monument, or excavation or disturbance of land for the purpose of conserving or repairing monuments or grave markers, and

(ii)  would not cause disturbance to human remains, relics, Aboriginal objects in the form of grave goods, or to a place of Aboriginal heritage significance, or

(c)  the development is limited to the removal of a tree or other vegetation that the Council is satisfied is a risk to human life or property, or

(d)  the development is exempt development.

(4) Effect on heritage significance
The consent authority must, before granting consent under this clause, consider the effect of the proposed development on the heritage significance of the heritage item or heritage conservation area concerned. This subclause applies regardless of whether a heritage impact statement is prepared under subclause (5) or a heritage conservation management plan is submitted under subclause (6).

(5) Heritage impact assessment
The consent authority may, before granting consent to any development on land: 

(a)  on which a heritage item is situated, or

(b)  within a heritage conservation area, or

(c)  within the vicinity of land referred to in paragraph (a) or (b),

      require a heritage impact statement to be prepared that assesses the extent to which the carrying out of the proposed development would affect the heritage significance of the heritage item or heritage conservation area concerned.

(6) Heritage conservation management plans
The consent authority may require, after considering the significance of a heritage item and the extent of change proposed to it, the submission of a heritage conservation management plan before granting consent under this clause.

(7) Archaeological sites
The consent authority must, before granting consent under this clause to the carrying out of development on an archaeological site (other than land listed on the State Heritage Register or to which an interim heritage order under the Heritage Act 1977 applies): 

(a)  notify the Heritage Council of its intention to grant consent, and

(b)  take into consideration any response received from the Heritage Council within 28 days after the notice is sent.

(8) Places of Aboriginal heritage significance
The consent authority must, before granting consent under this clause to the carrying out of development in a place of Aboriginal heritage significance: 

(a)  consider the effect of the proposed development on the heritage significance of the place and any Aboriginal object known or reasonably likely to be located at the place, and

(b)  notify the local Aboriginal communities (in such way as it thinks appropriate) about the application and take into consideration any response received within 28 days after the notice is sent.

(9) Demolition of item of State significance
The consent authority must, before granting consent for the demolition of a heritage item identified in Schedule 5 as being of State significance (other than an item listed on the State Heritage Register or to which an interim heritage order under the Heritage Act 1977 applies): 

(a)  notify the Heritage Council about the application, and

(b)  take into consideration any response received from the Heritage Council within 28 days after the notice is sent.”
9.  

In its maps, the proposed SEPP acknowledges that “Wallarah House”, the “Jetty Masters House”, the “Village Park” and the “Coastal Walkway” are special places.  
The Department has noted that this clause is intended to facilitate building alterations and additions which would be subject to the LMCC Heritage DCP and Heritage Council approval.  

However, cl.12 permits a broad range of uses within a 20m curtilage of these buildings.  The uses are described in Cl. 9(3) “ Bed and breakfast accommodation; boarding houses; car parks; childcare centres; community facilities; dwelling houses; educational establishments; environmental facilities; flood mitigation works; group homes; health consulting rooms; home-based childcare; home businesses; home industries; hospitals; information and education facilities; neighbourhood shops; places of worship; recreation areas; recreation facilities(outdoor); semi-detached dwellings; shop top housing; signage”.
The association questions the appropriateness of these permitted uses, particularly as they are within the visual catchment of the heritage township.

Further, the Progress Association maintains that the 20m curtilage could see the virtual linking up of these two buildings. In a previous Rose group development application, two more houses were proposed between these two significant buildings. As both of these buildings dominate the visual landscape of the proposed heritage township such a development would significantly impact on the heritage values.
The Association agrees with adaptive reuse of these two private dwellings, but the curtilage of 20m is too generous and not necessary to facilitate adaptive re-use.  It should be significantly reduced to say 10m.   Also the Association maintains that the permitted uses must fall under the same scrutiny as those that will apply to the other private dwellings within the Heritage Listed area of Catherine Hill Bay.  As detailed in Point 8, we are of the opinion the guidelines contained in Section 2.4 Heritage of the DCP in particular Section 2.4.2 Catherine Hill Bay Heritage Conservation Area of LMCC DCP No. 1 as well as those guidelines included in the Lake Macquarie Heritage Guidelines 2004, in particular Section 4 Catherine Hill Bay Heritage Conservation Area should be incorporated into the SEPP. 
CONCLUSION
In conclusion, the area zoned R2 is too large because it overly intrudes onto sensitive coastal land and negatively impacts on the Main Camp village and its setting, all of which are of heritage significance.  The zonings are too vague and do not place sufficient controls on future development in relation to density, height, site coverage and open space.  The area proposed to be protected by State Heritage Listing should be extended to encompass the proposed conservation zone, as it provides more protection against inappropriate development. Important landscaped buffer zones need to be protected to maintain the treed character of the area and to protect from unsympathetic visual impacts.  
The Progress Association supports appropriate sympathetic development.  However, we are of the opinion that the proposed SEPP seriously lacks sufficient detail in regards to the design criteria of any future development within the Catherine Hill Bay Area.  As detailed throughout this submission we feel that there are appropriate clauses in both the Department of Planning’s Standard Instrument – Principal Local Environmental Plan and the Department of Planning’s SEPP (Major Development) 2005 State Significant Sites listed in Schedule 3 that would be pertinent to this SEPP.
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